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(2) Foreign private issuers required
to file reports pursuant to §240.15d-16.

(c) Part I of the quarterly reports on
Form 10-Q or Form 10-QSB need not be
filed by:

(1) Mutual life insurance companies;
or

(2) Mining companies not in the pro-
duction stage but engaged primarily in
the exploration for the development of
mineral deposits other than oil, gas or
coal, if all of the following conditions
are met:

(i) The registrant has not been in
production during the current fiscal
year or the two years immediately
prior thereto; except that being in pro-
duction for an aggregate period of not
more than eight months over the
three-year period shall not be a viola-
tion of this condition.

(ii) Receipts from the sale of mineral
products or from the operations of min-
eral producing properties by the reg-
istrant and its subsidiaries combined
have not exceeded $500,000 in any of the
most recent six years and have not ag-
gregated more than $1,500,000 in the
most recent six fiscal years.

(d) Notwithstanding the foregoing
provisions of this section, the financial
information required by Part I of Form
10-Q and Form 10-QSB shall not be
deemed to be ‘‘filed” for the purpose of
section 18 of the Act or otherwise sub-
ject to the liabilities of that section of
the Act but shall be subject to all other
provisions of the Act.

(e) Notwithstanding the foregoing
provisions of this section, the financial
information required by Part I of Form
10-Q and Form 10-QSB, or financial in-
formation submitted in lieu thereof
pursuant to paragraph (d) of this sec-
tion, shall not be deemed to be ‘‘filed”
for the purpose of section 18 of the Act
or otherwise subject to the liabilities
of that section of the Act but shall be
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subject to all other provisions of the
Act.

(Secs. 12, 13, 15(d), 23(a), 48 Stat. 892, 894, 895,
901; sec. 203(a), 49 Stat. 704; secs. 1, 3, 8, 49
Stat. 1375, 1377, 1379; sec. 202, 68 Stat. 686;
secs. 3, 4, 6, 78 Stat. 565-568, 569, 570-574; secs.
1, 2, 82 Stat. 454; secs. 1, 2, 28(c), 84 Stat. 1435,
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 1565; 15 U.S.C. 78I, 78m,
T80(d), 78w(a))

[42 FR 24065, May 12, 1977, as amended at 46
FR 63255, Dec. 31, 1981; 50 FR 27939, July 9,
1985; 54 FR 10319, Mar. 13, 1989, 61 FR 30403,
June 14, 1996]

§240.15d-14 Certification of disclosure
in annual and quarterly reports.

(a) Each report, including transition
reports, filed on Form 10-Q, Form 10—
QSB, Form 10-K, Form 10-KSB, Form
20-F or Form 40-F (§§249.308a, 249.308b,
249.310, 249.310b, 249.220f and 249.240f of
this chapter) under section 15(d) of the
Act (15 U.S.C. 780(d)), other than a re-
port filed by an Asset-Backed Issuer (as
defined in paragraph (g) of this sec-
tion), must include a certification con-
taining the information set forth in
paragraph (b) of this section in the
form specified in the report. Each prin-
cipal executive officer or officers and
principal financial officer or officers of
the issuer, or persons performing simi-
lar functions, at the time of filing of
the report must sign the certification.

(b) The certification included in each
report specified in paragraph (a) of this
section must be in the form specified in
the report and consist of a statement
of the certifying officer that:

(1) He or she has reviewed the report
being filed;

(2) Based on his or her knowledge,
the report does not contain any untrue
statement of a material fact or omit to
state a material fact necessary to
make the statements made, in light of
the circumstances under which such
statements were made, not misleading
with respect to the period covered by
the report;
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(3) Based on his or her knowledge,
the financial statements, and other fi-
nancial information included in the re-
port, fairly present in all material re-
spects the financial condition, results
of operations and cash flows of the
issuer as of, and for, the periods pre-
sented in the report;

(4) He or she and the other certifying
officers are responsible for establishing
and maintaining disclosure controls
and procedures (as such term is defined
in paragraph (c) of this section) for the
issuer and have:

(i) Designed such disclosure controls
and procedures to ensure that material
information relating to the issuer, in-
cluding its consolidated subsidiaries, is
made known to them by others within
those entities, particularly during the
period in which the periodic reports are
being prepared;

(ii) Evaluated the effectiveness of the
issuer’s disclosure controls and proce-
dures as of a date within 90 days prior
to the filing date of the report (the
‘“Evaluation Date”’); and

(iii) Presented in the report their
conclusions about the effectiveness of
the disclosure controls and procedures
based on their evaluation as of the
Evaluation Date;

(5) He or she and the other certifying
officers have disclosed, based on their
most recent evaluation, to the issuer’s
auditors and the audit committee of
the board or directors (or persons ful-
filling the equivalent function):

(i) All significant deficiencies in the
design or operation of internal controls
which could adversely affect the
issuer’s ability to record, process, sum-
marize and report financial data and
have identified for the issuer’s auditors
any material weaknesses in internal
controls; and

(ii) Any fraud, whether or not mate-
rial, that involves management or
other employees who have a significant
role in the issuer’s internal controls;
and

(6) He or she and the other certifying
officers have indicated in the report
whether or not there were significant
changes in internal controls or in other
factors that could significantly affect
internal controls subsequent to the
date of their most recent evaluation,
including any corrective actions with
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regard to significant deficiencies and
material weaknesses.

(c) For purposes of this section and
§240.15d-15 of this chapter, the term
‘“‘disclosure controls and procedures’
means controls and other procedures of
an issuer that are designed to ensure
that information required to be dis-
closed by the issuer in the reports that
it files or submits under the Act (15
U.S.C. 78a et seq.) is recorded, proc-
essed, summarized and reported, within
the time periods specified in the Com-
mission’s rules and forms. Disclosure
controls and procedures include, with-
out limitation, controls and procedures
designed to ensure that information re-
quired to be disclosed by an issuer in
the reports that it files or submits
under the Act is accumulated and com-
municated to the issuer’s management,
including its principal executive officer
or officers and principal financial offi-
cer or officers, or persons performing
similar functions, as appropriate to
allow timely decisions regarding re-
quired disclosure.

(d) A person required to provide the
certification specified in paragraph (a)
of this section may not have the cer-
tification signed on his or her behalf
pursuant to a power of attorney or
other form of confirming authority.

(e) Each annual report filed by an
Asset-Backed Issuer (as defined in
paragraph (g) of this section) under
section 13(a) of the Act (15 U.S.C.
78m(a)) must include a certification ad-
dressing the following items:

(1) Review by the certifying officer of
the annual report and other reports
containing distribution information for
the period covered by the annual re-
port;

(2) The absence in these reports, to
the best of the certifying officer’s
knowledge, of any untrue statement of
material fact or omission of a material
fact necessary to make the statements
made, in light of the circumstances
under which such statements were
made, not misleading;

(3) The inclusion in these reports, to
the best of the certifying officer’s
knowledge, of the financial informa-
tion required to be provided to the
trustee under the governing documents
of the issuer; and
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(4) Compliance by the servicer with
its servicing obligations and minimum
servicing standards.

(f) With respect to Asset-Backed
Issuers, the certification required by
paragraph (e) of this section must be
signed by the trustee of the trust (if
the trustee signs the annual report) or
the senior officer in charge of
securitization of the depositor (if the
depositor signs the annual report). Al-
ternatively, the senior officer in charge
of the servicing function of the master
servicer (or entity performing the
equivalent functions) may sign the cer-
tification.

(g) For purposes of this section, the
term Asset-Backed Issuer means any
issuer whose reporting obligation re-
sults from the offering of securities it
issued that are primarily serviced by
the cash flows of a discrete pool of re-
ceivables or other financial assets, ei-
ther fixed or revolving, that by their
terms convert into cash within a finite
time period plus any rights or other as-
sets designed to assure the servicing or
timely distribution of proceeds to secu-
rity holders.

[67 FR 57289, Sept. 9, 2002]

§240.15d-15 Issuer’s disclosure con-
trols and procedures related to
preparation of required reports.

(a) Every issuer that files reports
under section 15(d) of the Act (15 U.S.C.
780(d)), other than an Asset-Backed
Issuer (as defined in §240.13a-14(g) of
this chapter), a small business invest-
ment company registered on Form N-5
(§§239.24 and 274.5 of this chapter), or a
unit investment trust as defined by
Section 4(2) of the Investment Com-
pany Act of 1940 (156 U.S.C. 80a-4(2)),
must maintain disclosure controls and
procedures (as defined in §240.15d-14(c)
of this chapter).

(b) Within the 90-day period prior to
the filing date of each report requiring
certification wunder §240.13a-14 and
§270.30a—2 of this chapter, an evalua-
tion must be carried out under the su-
pervision and with the participation of
the issuer’s management, including the
issuer’s principal executive officer or
officers and principal financial officer
or officers, or persons performing simi-
lar functions, of the effectiveness of
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the design and operation of the issuer’s
disclosure controls and procedures.

[67 FR 57290, Sept. 9, 2002, as amended at 68
FR 5364, Feb. 3, 2003]

§240.15d-16 Reports of foreign private
issuers on Form 6-K [17 CFR
249.306].

(a) Every foreign private issuer which
is subject to Rule 156d-1 [17 CFR 240.15d—
1] shall make reports on Form 6-K, ex-
cept that this rule shall not apply to:

(1) Investment companies required to
file reports pursuant to Rule 30bl1-1 [17
CFR 270.30b1-1];

(2) Issuers of American depositary re-
ceipts for securities of any foreign
issuer.

(b) Such reports shall be transmitted
promptly after the information re-
quired by Form 6-K is made public by
the issuer, by the country of its domi-
cile or under the laws of which it was
incorporated or organized or by a for-
eign securities exchange with which
the issuer has filed the information.

(¢c) Reports furnished pursuant to
this rule shall not be deemed to be
“filed”” for the purpose of section 18 of
the Act or otherwise subject to the li-
abilities of that section.

[32 FR 7849, May 30, 1967, as amended at 44
FR 70137, Dec. 6, 1979; 47 FR 54781, Dec. 6,
1982; 50 FR 27939, July 9, 1985; 56 FR 30075,
July 1, 1991]

§240.15d-17 [Reserved]

EXEMPTION OF CERTAIN ISSUERS FROM
SECTION 15(D) OF THE ACT

§240.15d-21 Reports for employee
stock purchase, savings and similar
plans.

(a) Separate annual and other reports
need not be filed pursuant to section
15(d) of the Act with respect to any em-
ployee stock purchase, savings or simi-
lar plan: Provided,

(1) The issuer of the stock or other
securities offered to employees through
their participation in the plan files an-
nual reports on Form 10-K and Form
10-KSB (§249.310 of this chapter) or UbS
(§259.5s of this chapter); and

(2) Such issuer furnishes, as a part of
its annual report on such form or as an
amendment thereto, the financial
statements required by Form 11-K
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